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COCKErFILE COpyORIGINAL

Before the
n:oaAL COMMVNICATIONS COMMISSION

Wuhinltorl, D.C. 2OS~

In the Matter of

Amendment of Section 73.606(b),
Table of Allotments,
TV BroIdcut Stations
(Pueblo, Colorado)

To: Cbief, Al1ocationI Bruch
(Stop Code lllOC)m)

)
)
)
)
)
)

MM Docket No. 93-191
RM-8088

JOINT RBPLY COMMENTS OF THE UNIVBRSlTY OF SOtJTHBRN
COLORADO AND SmOU DB Cllm> CQMM1JNICATION$. INC.

The Uniwnity of Soutbem Colondo (tile ·Uni\Wlity·), licenIee of

StatioiJ. KTSC(TV), CbaDnel 8, Pueblo, Colondo, and Sanpe de Cristo

Communications, Inc. (-SCC·), licen. of Stadon ICOAA-TV, ChIDnel~, Pueblo,

Colorado (collectively, the ·Petitioners-), by their attorneys, submit their Joint Reply

Com.meats in respoue to the c:ommeota fUedl' in the above-cIptioMd pmceedina.lI

JJ The oaly two ok ......01...~ in tbiI~... WIe tile otber
network afIiIiIIeI ia ..Colondo Spdnp-PuIbIo IIIII'IrIlt - PibI Pat 8ftJIdcud1ll
CompIIly (-Pial ....), Ucea_ of StIdoea DDO-TV, Colondo Sprinp,
Colonldo IDd IOcr-TV, GIInd lUftCtian, CoJondo, and ICKTV, Inc. (-KKTV-),
liem. of StatioD UTV(TV), Colondo Sprinp, Colondo (c:oUectively,
-Commen:ial CompIdeon-). Numerous coocerned community JeIders, indudinl
U.S. Coqresunea lid Senators, have iIIdicated 1heir st:roftI support for the propoted
swap. SIt pile 8, DOte 19, UIfI:a.

1J SII Nqdp-!"e" lyle ""W, MM Doc" No. 93-191 Ouly 13, 1993)
(the ·Ngsje-). PedIiowI' Joint eoma-a .... fUlly IddNued the Commislion's
concems with their ...... cbannelswap. 1'beIe Joint lIp1y Comments a1Io
address these mattas in respoa.dina to the comments submitted by Pika Peak and
KKTV.
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Pmlimjnary $-ment

Over the put year, the CollUDeltial Competitors belequered the

University and SCC with cha1lellps to the Cheyenne Mountain Permit, Television

Translator KIDX and the channel swap in an obvious effort to prevCllt increased

competition in the Colmldo Sprinp-Pueblo market.l/ Their comments herein

continue the Commercial Competitors' onaoinl opposition to Petitioners' channel

excqe proposal, attempdnl to dipify their year of anu-compctitive behavior by

as.ana that their conduct is and bu been public intaat-«icnted.f/ 1be

'JJ Since the ftllDa of Pedtianm' Joint PIddon for I.-ce of Notice of PIOpoIed
Ru1emaJdDa to BxdII8p CMnDeII (tbe -Joint Pedtionj OIl September a, 1992, the
Commen:ial CompeIbon have fUed nllll*OUl ,a.dini. which coUateraIly at1ICk the
propoIed swap. 1'bIk elllJ......... fftMIl petitions for ftlCOIISiderati of routine
matten which weN ol8O mr.re. to tbIm prior to the loint Petition <w., applications
for modiftcation of 'Milidelllld ex... 01 COIIIU'UCtiGIl )*Illig) to petitiona for
issuance of show CUll CII'dIn .-ana I'CYOCIfba of the COIIIIIUCtiaII ps'IIIit
authoriziDa re10cItiDD of DSC(TV)'. IIIIIIIIdaer (FCC Pile No. BPEI'-900122KE;
the -Cheyenne MIN'" Permit-). __ the eoau-dal Competitors' initiation
of thole proceedi...obviouIly mad.. by IIId die~ 111 ulti....y relate to
the p:ropoa cbIanIl..." Petitionm have requested conlOlidated teIOIution of tbeIe
matten in this pnx:edq. all loint Motion to COIII01id1te ~inas (AqUit 26,
1993).

41 Notably __t hID the Com..-cial CompIdIOn' extensive pleIdinas is any
showinl tbat tile e......... ICtion or audIorizIdoa would or does eaute harm to their
stations' operations. m..d, tbeir ua....... bave ... nodliDI more dian
specuJatioa aDd inn.... s., w., Petidonm' loint CoalOlidated 0pp0Iiti0n to
PetiUODI for lIP_nee of Older to Show Ca1III (1l1luary I, 1993) (-Ioint Consolidated
Show Caute 0pp0Ild0n-) at 10 - 13; Ped.x-n' Ioint Opposition to Petition to
Revoke and Deny CP BxtenIioIl (Much., 1993) at 7 - 9; University" Opposition to
Petition to Deny Applications for New UHF Translaton (Aulust 31, 1993) at 3 - S.
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Commercial Competiton' actions, however, speak far louder than their worda, and

demonstrate that they &Ie committed solely to their private interests.

The Commission, copizant that competiton of the licensees or

permittees proposiDa a cbaDnel exchanae would moat likely oppose the requested

swap, bas previously noted tbat:

(l)t is not envisioned that the Commilaion would
de.miDe that the propoII1 ..... die Nquilite public
inteNIt benefttl becau. IOIIIe obr perIOD coulcI have
eatered into a better .......t, or becauIe the propoII1
cauld iAcreue c:ompedtioft in aIi- marbt. Itabr, it
would be incumbent 011 0fPCJIinI commenten to show
tbat tile propoII1 before tile Commission did not serve
the public intelat."

In ill comments, Piba Peak indicates that ita opposition to the extension, and even

the aistenc:e, of the Cbeyame Mountain Permit is blUed solely on the possibility that

it may be lmplemeDted by SCC, a commadal station. fI Pikes Peak hu thus clearly

indicated that it oppo_ the channel schanp not because of public intealt con.c:ems

but out of fear of~ competitiOf'. The Commission has spoken on this matter:

it is DOt a sutIlcIent ,... to deny the propoIed channel exchanae.

'I A....._ ....TWIn Trb!e III Ast.,...,. rp a-. NtpnpmmpjeI
Mptjme! 's ""'ee <Node' of Pat pC'. !leki"ll, FCC 85-73, re-.cI
March 8, 1985, at 1 12 (the -QenMl 'J&'waD NPRM-).

fi Pikes Peak Commeats at 3, D.'.
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Petitioft«s' Joint Comments cleIrly establish that the channel excbaqe

they propose would result in sipificant conunercial and noncommercial JaVice

benefits and thus is fully consistent with the public interest and the Commission's

rules and policies aovemma channel exc.......7J In other wonIa, the Commission

can and should approve the channel. excbaqe u prupoIed by Petitioners.

Sipificant Public In... Benefits
Would Result Prom FCC ApproYal

of Pllitioacn' ChepMl $......

The Joint Petition prupoIed • VHF iatrlblnd cJIInAel swap betweea tile

UniWnity and see which would JaUlt in sipiftclnt public interest beIlefits. The

spec.iflc operatioDal com....ts of the Petitioners' channel excbaqe proposal have

been previously dacribed and such dacripdon is hereby incorporated by reference. If

The Nme, however, prupoIed a swap sipiflcantly different from Petitioners' initial

propoal - namely, the NqIjq's proposal did not include the Cheyenne Mountain

Permit.

As iDdk:Ited in tile Joint eom....ts and reieaated herein, the

Petitioners are interested in pursuinl the chIDneI. swap only if their initial proposal is

11 KKTV claims.,... 15 of its eo.u-. ....... IWIp'S appIOVI1 requlrel •
rule waiwr. This is iDIccuraIe: tile IMP compiles with the Commission's rules and
no wliver tbenof is necaury.

1/ S. Joint Comments at 2.
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approved.!' Approval of that channel swap would maximize public interest beJleftts

because the service pnMded by both the noncommercial and commercial licensee

would be improved. Without the Cheyenne Mountain Permit. SCC will not receive

any IerYice benefits from the cbanael exchanp.lW Such a result is neither desired

by SCC nor consistent with the public interest.

Under Petitioners' propoul, the University will receive a monetary

contribution of $1,000,000.111 The University proposes two specific uaes for theae

monies: (1) to expand its current network of television translator stations; and (2) to

2J SII loint CommeDts at 3, ft.3. UaIIII~ incliclted, any dilcussiOll heMin.
about the channel exdIIn&e propoul nIen to that propoul praented in the Joint
Petition and supported in the Joint Comments.

.1W loint Comments at 17, ft.36;~ Slarement of CoIlcIl Dippell "
Everist, P.C., dated September, 1992, Joint Petition Exhibit 2 (-Joint Petition
Enlineerinl Statement-), at 4. 311.. dilCUSSion iDfra.

1lI In its COIl1lDelltl, Pika Peak duows up yet anodIer smokeIcreen by attemptina
te diIcount the benIfttI to the University of this contribution. In euence, Pika Peat
contends that becau. tile University hu not indic:ated that it "..". ~tional fund.
to conatruct the pnIpCIIId tnnllaton for tile WIItIm Slope, the money is of no
~.-ce becau. die University is not in -ftnMciIl need. - .SII Pika Peak
Comments at 8-9. (SipificaDtly, Pika Pelt pnMoully chIl1eftpd the University's
financial qualiftcatiolll. SID University'. Opposition to Petition to Deny, JIIIII note
6, at 3..S. Now, however, it offers an equally"frivolous conuadietory IfIUJIIellt.)
Althouah tbiI COIltributioIl is not necestlry for KTSC(TV)'I continued operations, the
University hu ....... the funds for particuIIr projects whicll (I) it al.-Iy hid or
(b) desired to punue but did not haw funds IVIilabIe to do 10, such U ID increase in
proaramminl offeNd and planDed explftSion of its translator network. 1be
contribution, therefore, will allow the Univenity to improve and enhance the IeIVice
provided by KTSC(TV); thus, the public is benefitted. MOJIOVer, the University is
no differeIlt from other ... Institutions which always wdcome relief from the
budlctary constraints resultin& from the state's need to puce! out limited resources to
those numerous entities for which it must provide minimum {undinl.
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enhance KTSC(TV)'s present roster of noncommercial, educational television

programming. UI As a direct consequence of the University'. translator network

expansion, the Western Slope of Colorado,&1I will receive its first over-the-air

Colondo-bucd public televiIion service.w

1be University's ute of. portion of the monies received from SCC

under the channel exchanle to expllld KTSC(TV)'s cunent public bfOldcut service

pqrammin. will aRow the station to respond to the concerns and issues of particular

interest to lOme of the smaller communides in XTSC(TV)'s savice area. Indeed,

thae proaramminl beneflts to new Western Slope viewers (as well as cunmt

KTSC(TV) viewers) exemplify the public interest pins UIOCiated with Petitioners'

swap proposal.

UI Joint Petition at 2.

l3I TeIcYiIioft TJrdstDl' IC59CB, CorIa, Cokndo (in dae IOUtIlwestem COI'DU of
the State) CUIIIIldy I'IIIIaIIIIitl the pmpammina of StItioIlICNME-TV, •
IlOIlCOIIlIIICf~ue, New Maico... Except for this tnnslator service,
the Weltem Slope Qiiiilltly only receives noncommadal teIeviJion service via
satellite delivery. SJace dUJ IIItioB is licIftIId to III out-of-state institution, theIe are
clear binefttl of the pi..... tmnIIator .-nee for the WelteI'D S1Gpe from the
University's in-swe educationallacillty notwidYtlndinl K59CB.

W tile Joint Petidoll diIcuIIeI Wily die CouDty CommiIIioaen for Ouray, Delta
and Montrole eou...."1cted KTSC(TV) to pIVVidc such IIfYice to the Western
Slope rather than otber local noncommaeia1, edUCIdonIl teIeviJion stations. Joint
Petition at 4. S. ala Afftclavit of Oreaory SiM (·SiM AfIldavit·), executed
September 3, 1992, Joint Petition Exhibit 1, at 1-2, 4.
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The swap will also facilltlle technical enhancement of KTSC(TV)'s

operations.w The University will receive the dual thirty kilowatt croa-polarizA=d

transmitter cuaendy used by sec in its operation of KOAA-TV. 'Ibc use of this

transmitter will allow KTSC(TV) to place a stronpr, better quality sipl over

Colorado Sprinas and Pueblo; moreover, due to its dual capllCity, this transmitter is

more reliable than KTSC(TV)'s present transmitter. 1M

The Uniwrsity would also acqu~ Television Translator Station

100M, Colorado Sprin,s, CoiOlIdo, fiom sec. Television Translator 100M will

provide KTSC(TV) with broader coverqe of Bl Paso County&1'; u a result,

KTSC(TV) will be better able to save Colondo Sprin.s.W

Finally, not only will the University receive material service benefits

from the swap proposal preaented in the Joint Petition, but sec, by relocatinl

UI PibI Pelt emx.oualy .... tbat the -only benefit- received by me University
throuJh tile chune1 achIIIp is a~ COIlIribuIiaD. PibI Peak Commeats at 8.
To the COIltruy, u dImoDltratId It,.... 5-6 of tile loint Pedtion and dilCUl.ell
heIeIn, the UDivenity wi11 alIo receiw teehnical operational benefits for J'UIPOICS of
improviq the service ptOYided by IcrSC(TV).

.161 SiDD Affida~ ..note 14, at 1.

J.1J Prelmdy, tbe University supplements its .mce to Co1ondo Sprinp thmuab
rebroedcut of ICTSC(TV) on the CKilitiel of TeJeviIioD Trualator IC1.5BX, CoJoI'Ido
SprinJs~ Colondo, pursuant to special temporary authority.

l&' In fIct, liw yan aao whcft Pikes Pelt~ sec's effortI to acquire
Station XPCS(TV), Pueblo, Co1ondo u a lllilllite, it .... tbat KOAA-TV, via
Translator IOOAA, ptOYided • bet1Ir quality Iipal than KTSC(TV) to molt puts of
Colondo Sprinp. SII Pibs Peak Petition to Deny AJlipment of ConItruction
Permit for XPCS(TV), Pueblo, Colorado (FCC File No. BAPCT-880226KH), filed
Apri.lll, 1988, at 14, n.l7.
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KOAA-TV's tllnSmitter to a site atop Cheyenne Mountain, will be also able to

provide a more fully competitive sianal to the entire Colorado Sprinas-Pueblo

television market.

NotIbly, civic and community laden in the Colorado Sprinas--Pueblo

marIcet have confirmed the propoeed swap's public interest benefits and stated their

unconditional support of the swap. This public support is not only on the local level

(inc1udina the mayor of Colorado Sprinas, the president of the Colorado Sprinas

Chamber of Commerce and the President of the Latino Chamber' of Commerce of

Pueblo) but a1Jo on the federa1level (inc1udina both United States Senaton and

Conpasmen from the State of Colondo).Jr Given that these individuals are

J!JI Attached bereto II AttIChmeIlt A are letten submitted in support of die c:buMi
exchanae II propoeed by SCC and the Univnty by Robert M. IsIIc, Mayor of
Colorado Sprinp CnadDa mat "u a whole, die residents of Colondo Sprinas, Pueblo
and tbe Western Slope will be better off II a rault of the swap"); 10hn Fowler,
Presiclent of tbe CoIando Spriap Chamber of CommEe (1Iatin1 that swap "would
provide Iipi1icInt beDIIk [tD) boda 1IIdoa. ud the communities involved"; Dr.
MicbI&1 Ortiz, '-... of tile 1.IdDo Chamber of eomn..:e of Pueblo (coDUllellq
that swap "mvol.,. memae-MMemeIlt far the University .•. to ........
nonc:om'Nl'Cial ........nri.... to pnMde covenae and would baIetit tile
viewa'I in [Colando Spriap)"); loel ReIley, tatiw for the Fifth District of
Colorldo, U.S. Conana (indicadn. "mcrea.t .mc:e to residents in Pueblo and
Colorado Sprinp, IDonpr edUCllional teleYiIion 1CIVice, and plKement of
KOAA-TV on equalloodJll with odIer commercial teJevislon licensees" to be swap
benefits); Hank Brown, U.S. Senator (ColorIdo) C.... that swap would "strenldlen
educational te1evisioll .-vice to the ...." ucl "sarenatflenina KOAA-TV's
sipal."PUtdnl it 011 eqlll1lootiaa with ill comll'lelCial competitors"); Scoa McIDniJ,
RepnleDtative for the Tbhd DiItrict of CoIando, u.s. Conareu (notinl that swap
would result in ".....-.un, edUCllional t*visioft BYice to the reaion" ancl
"1tNIJItheninI KOAA-TV'. sipII...puUiftI it on equalloodJll with its commercial
competiton"); and Ben N1Jhthone Campbell, U.S. Senator (Colorado) (statina that

(continued...)
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charled with the responsibility of repraentin, the intlftstS of residents of the two

principal cities of the Soucbem Co1onIdo repon, their strona support of the pmposed

channel exchan,e must playa critical, decisional role in the Commission's

deliberations in this pmceedinl."

In sum, U demonstDted by Petitioners and recopized by civic and

community leaders, the channel swap would clearly enhance the public service

Clplbilities of both the University and sec. The Petitioners' channel exchanae

pmpoal- affonlin. mutual benefits to both KTSC(TV) and KOAA-TV - is not only

in the public interest becaUle of the diJect service beaeftts of the exchanp but is abo

consisteat with the Commission's .... underlyin. its channe1 excbanp procedures.

J!JJ (•••CODdDued)
die swap would wbIIp die Uni......ty amplify XTSC-TV's 1lODCOIDmercia1
pmpamminJ IIId e.IpMd its teIeviIioa tnatlltIn eo CoIondo'. w.... Slope· and
·put KOM-'IV .•. OIl par with other commercial stations and would improve its
aa:ess to mom Co1orldolns·).

»' UnJ.iJre the ..,. of tile CoIondo Spdnp community, XXTV claims at pip
20 of its Commeats that the people of CoIondo Spdnp wiD DOt enjoy any IIltIftinIfu1
public interest beneftts fIom. the propDIId swap. The mor in this ...man is
obvious: tbse will be a pin over prI••dy aillin, ..nee and the public will abo
receive the benefits UIOCiated with $1 million in educadonal television tundina.
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Inclusion of the CheJeaDe Mountain Permit
Is Critical to the Public Interelt Auociated

With the PI• ., CbIngcl EJcban&e

When the Commission initially propoIed its current channel ex.chanae

procedures, it contemplated that both swap proponents would use such procedures as

a vehicle to obtain certain benefits. In flet, the CommissiOll noted that these

procedures would ·encourqe its lic:en-. to upJI'IIde their ticilities and quality of

seJVice. -U/ It indicated that tbrouah chanael exchanps -1blaIh commercial and

noncommercial licensees could silnificandy improve service to their audiences.-.

The Commission also noted that under its channel exchanp procedUleS, Whom

commercial and noncommerciallic:ensees can and would bupin in order to secure

the most favorable terms possible to improve their operations. war When it adopted

its present channel excbanp pmcedures, the Commission re-emphuized the

importance of Je:rYice benefit to commercial swap proponents, stalin. that W[ilntra

band exchan.es are delirlble becauae such exchInps may benefit d of the stations

involved, with COftlequeftt adVInlll. tor die public•...,

W QenMl Ir.... NPBM. JIID note 5, at • 11.

221 !d. (emphasis added).

231 !d. (empbuis added).

2N A....!!W!II. die Telrdn DOh qIA*_ to Qgnp Ngpunnwc;jel
''''M'imn (the .QpwI ' ...."IS • 0aIIr>, 59 RR 2cl 1455, 1461 (1986)
(emphasis added), TS9". de"" 3 FCC Ral2517 (1988).
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Not ODly did the Commission contemplate that commercial .. well as

noncommercial stations would benefit from channel exchaqea, its approval of

previous swaps confirms that this hu in fact been the case. Indeed, even before it

adoI*d its current channel excbanae procedures, the Commiuion approved a swap

involvina two New Orleans, Louisiana VHF stations.aIi In doina so, the

Commission enabled the commercial licensee to expand its coverqe to areas outside

of the New Orleans metrqpolitan area and thus to become more competitive with,

other area commercial television stations.- Notably, the commercial station's

service area wu preYiously limited because it wu required to provide equivalent

plotection to a co-channel IacDon, Mississippi television station to which it was

short-spKed by 30 miles.a1'

Almost a decade later, the Commission approved a channel swap

involviq a nonc:ommacial UHF station in san Mateo, Califomia and a commercial

UHF S1ation in San Prancisco, California•., As a result, the commercial licensee,

opaatof of a SpuIisb Jlnpaae stadon, wu able to improve its covcraa~ to a

sipiftcant ponion of the area's Spanish Jan.uaae populftion because of new

'}Jj III A....' of Sdm 73.'*10 of.1bc Cgmmipiga', Ill...
,.."rim, iNew OrIeN, Lguj';'Ml. 17 FCC 2d 419 (1969) (-New OdClOS.

wliina·).

W Id. at 420.

21J Id.

a' III A..... of Sr:tj= 73·ffWbl ". 'lIMin ""' $M ¥t!m.
Califomi&), 68 PCC 2d 860 (1978). (-San Prwjp and SIn Matop. raUfomja-).
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equipment which it could use on its poat-exchanle channel but not on its pre-exchanle

channel. '1Il

Sipific:andy, the Commission's modification of its channel exchanle

procedwa did not chanp the fact that successful commercial swap proponents

routinely receive some type of service benefit. For instance, the first swap evaluated

and approved under the Commission's current channel exchan.e procedures involved

two Gary, Indiana UHF stations.IV That swap involved the commercial permittee's

relocation to the Sean Tower in Chiaao, Dlinois.Uf As a result of the proposed

"new" transmitter site location for its transmitter sife, the Gary commercial station

(the sole commercial ~sion station allocated to that community) would become

more competitive with Chica&o stations which also served Gary. Although the

CommiaiOll'1 minimum diItance separation requilemena prohibited the commercial

permittee from moviDa its transmitter site to the Sean Tower on its pre-swap channel,

the Commission nonetheless approved the channel exchanp.

In their COIIlIMIlts, the Commercial Competitorsc~ SCC's

request for inclusion of the Cheyenne Mountain Permit u a "circumvention" of the

1/JI Id. at 862.

3W A,.,.,'W' gf In'" D.Mft(Ja} (Otg. J~,MM Docket No. 86-80, RM
5303,51 PR 30364, pubUabed AUJust 26, 1916, .tiM fpr rwp. dilmj''''' I FCC
Red 975 (·lim. IJMtip").

11I Id.
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Commission's minimum splCinl rules.11I However, see is no diffeJent from the

commercial permittees in Gary. Indi'H or New Orlena. lpuiaiana which, by virtue

of the Commission's approval of their swaps, were able to improve their service in a

manner which wu not permitted on their pre-swap channels due to the Commission's

minimum splCina rules. The Commission did not consider their efforts to improve

the service of their stations by means of a channel exchanp to be improper, and it

should not do so here.

In sum, precedent conIimu that the IeI'Vice benefit sou.ht by SCC

from the clwmel exchanp proposal - competitive equity UIOCiated with relocatiOft of

its transmitter to the -.me antenna !ann u.t by OIher market stations - is a

leaitimate 100 virtually iclefttical to benefits received by commercial licensees in

previously-apprcwed swaps. sec's insistence on the inclUJion of the Cheyenne

'J1J nTV Com""" It 16; PDra PIK Com...... It 9. Pika Peak further stIteS
that the Coram."", ac1uIioIl of die CIIIya-. MounCIin Permit is eYIde8ce of tile
Commiuion'• .,..",. tbat it is •......dy c:IIar. that sec is usina the
Comrniyion' IICbIn.. proceduIII U.' vebic1e to -circumvent· its minimum
diIIIDce ruIeL Piba Peak Com...11 at 3. WJw is abundandy clear is
that PibI Pelt'l com do DOt pmvide • fIir and ICCUl'IIe reflection of the
Commission' in tile Nc!fm. tile Commiuion expliddy stifled its reuon
for Dot includiDa tile CbeyaM Mountlia Permit in the lwap: the University had not
yet impJelMnllld it. "'*t, .....2,'" 7. (!be Uniwnity's amended
extenIion appIicIIioIa expllinllIId julliftel ill i.......1ation of the Cbeyenne
Mounllin Permit.) 1\e Nqdq; COIdaiDI no ref'eIeIa to see nor any mention of the
Commission's minimum diJtance sepIIItion naIeI; ratber, its IOle focus is on the
University and its actions with respect to the Cheyenne Mountain Permit. !d.
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Mountain Permit is thus fully in accord with similar requests made by previous swap

proponents and the Commission's pant thereof."

The PropoIed ChInMI Swap Will,.'It In A Net Igppycmmt of Scryic;e

The Joint Petition included enatneerinl data pertainin, to the service

losses and pins UIOCiated with the approval of the ptopc.lled channel exchanp.

Specitic:a1ly, Petitioners demonsttated that by mcMnl to Channel 5 and uaina SCC's

present transmitter, KTSC(TV) would eIljoy a BVice pin of ~,393 persons.1iI

This fiawe did not include KTSC(TV)'s propoIed use of Television TransIator

100M, which would result in an additional pin of 211,633 persons. As a result,

the total Service pin to KTSC(TV) UIOCiated with the chInneI exc1lanp - excludin.

JJI S. u.. AssdsE' of fir... 73....) lisp '."'" I,.. WCllb.
fkIiII) (Nodce of..... _DIe MakinI>, MM Docbt No. 93-~, Df-8289,
R .... Aupit 26, I"'; A,......, qI !rd" 73.'fMOO gl dIIe-....',
Bille U"•••dpme r cM,. FCC Ilc:d 1320 (M. Ned. Bur. 1989), Iffd',i"........ 0», y. fCC, 69 U 2cI 1572 (D.C. Cir. 1991) (WDere the
COIDIMI'Cial permiaIe that it wu only intelllted in implemeatinl the swap
pl'OpOII1 if die Com- approved ill UII of a IpICific tnnsmiaer site 1cJcIted at a
neuby. "de fIcto" farm); om· ':din', ... IlOIIl 30; Sap Prp;jp and
San Vatm, c,'ifpgje, IIIID note 28; HnOrlwe. W;•. JIIID note 25.

W This.mce piIllIIimI&a is .... thin that indicIfed in KJ(TV's comments
becaule it is PWIl in termJ of the number of penons receivinl KTSC(TV)'s sipal,
u a NaIlt of the ..... __ tbIft thole who will receive ftnt primary,
nonc:ommercial8Vice. SID Joint Pedtion Enam-ml Statement, .IYID note 10, at
Appendix A; XXTV Comments at Exhibit 1.
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the service.ain from the pIOpOIed translators for the Western Slope - is 217,026

persons.w

As iDdicated in the Joint Petition, sec's implementation of the

Cheyenne Mountain Permit would result in certain areas no lonler rec:eivinl KOAA

TV's sipal off-the-air.- Exhibit 1 of the EnP-rin. Statement attached hereto as

Attachment B indicates the total population included in these areas to be 17,901

persons.rII KKTV COIltellds that this service loIS must be fatal to tile swap propoul.

Preliminarily, it should be noted that the Commission has already

decided that the service loss usociated with implementation of the Cheyenne

Mountain Permit can be reconciled with the public interest. In puticular,

KTSC(TV)'s implementation of the Cheyenne Mountain Permit would have involved

~ TIle service pin remltina from the University's pIOpOIed tIInSIator service to
the Western Slope is diIcuIIed iDfIa.

J!V Tbese service __ lie in ... where KOAA-TV bas limited service
obliaationJ, for lela tbIa ita abUption to Co1oIIdo Sprinp, the IaqeIt community in
its home market wIleN its .-vice obJiptionJ lie mently 8-=ondary.. S.
tyUSA/p"mto, lid.... FCC Red S9. (1989), IfI:sl FCC 9O-3S8 (December S, 1990).

31J a.A~B (Bnai'*rina S.....t of Cohen, DippeIl" Evenst, P.C.).
By contrast, the Joiat Petidon indicated • lou~ of 21,872. SID Joint Petition
~ S.....t, ... note 10, at Appendix A. The KOAA·TV Joint Petition
service·toss estimate wu bued on the uae of. lampro antcML HowewIr, u
indicated in the University's ftlOI( ...t amendment to its appUcatiOll requestina
extension of the Cheyenne Mountain Permit, the University hu ordered an antenna
from Dielectric Communications, Inc. (An amendment retlectinl the teelulil:a1
chanaes associated with the new antenna will be filed with the Commission shortly.)
By virtue of tbiJ c.... in antennu, the KOAA-TV service loa is reduced to 17,671
perIODs nearly all of whom will receive KOAA-TV via cable, satellite or new
transJaton. SM Enlifteerin. Statement (Attachment B).
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a service loss of 19,~99 persons. The Commiuion nonethe1eu ,ranted the permit,

indicatinl that the Jarply unpopulaced DatuJe of the affected area obviated any

adverse public interest iDlplCt.W XOAA·TV's implementation of the Cheyenne

Mountain Permit, which would involve virtually the same type of service loss, must

likewise be consistent with the public interest: the issue of service loss is, in effect,

res judieta.

Notwitbltalldinl the Commission's prior reIOlution of the issue, KKTV

contends that lAX service loss resultinl from the dIaMel exchan.e is a reason to

reject it. Commission precedent, however, dictates otherwise.

the Commission has previously held that the availability of alternative

video services such u propoeecl and aistinl translator service and cable television to

thOle penona resictinl in a would-be -white area- is sufficient evidence that luch

service loss would be either minimized or eliminated.- AI shown in Exhibit 1 aDd

discussed below, due to propoeecl and existinl tnllsIator .mee, the ICtuI1 primary,

J&I S. Letter to TbomII Aube fIOm 8Irbara A. ICrei (February 28, 1991).

3!JI SlllOYo. Jw;., 57 n 2d 641 (1984); ElM n.; Cqqpptim, 5 FCC
Red 6767 (1990) (pdar history omitted), ...... dilmierd 6 FCC Red 1564
(1991) (reitentdoft of policy that eYicIe8ce ftIIIIdina a¥liJability of cable, ttlllslarors
and the viewiq of 0IMr teJevision .... beyond their 0rIde B contour i.
aa:eptlble for JNrIM*I of demonJtratinI elimination or reduction of white area);
ConwdQ Cpmm"..... Cpgpny, a PeC Ked 159, (1992) (area wbe:re translator
service and cable tiIIe'risioIl lie avail'" can be acluded in c:aJ.culatioG of lou area);
.... ""'N'fMi. OJvgy.Jnc., 59 n 2d 1303,130$ (1985); ".Ige., 59
RR 2cJ 941, 94~ (1916); T..........,.,.. of Celifgmia. Inc., 58 RR 2d 223, 232,
n.38 (Rev. Bel 1985) (recopition of cable television as -tantamount to 'white area'
television serviceW

).
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off-air commercial Jervice loss raultinl from KOAA-TV's proposed channel cbaR,e

and transmitter site relocation wU1 be only 1,463 persons,- clearly a dI minimis

number. Moreover, cable service is available in virtually all of the loss area, u is

DBS service. The actual pnctical loss area is thus even smaller than the loIS

ca1cuJated usinl only off-air service.

As indicated the Enaineerln, Statement, see proposes to construct and

operate five translators in areas which would lose service followin, KOAA-TV's

implementation of the Cheyenne Mountain Permit.AI These transJaton would be

located in Otero County, Las Anima County, Huerfano County, Sapache County

Fmnont County. (There is an existin, translator, K02AC, in Las Animas County

which m-Iy retransmits ICOAA-TV.'!1' Use of these translators will provide

service to 16,431 penonl, thus reducin, the loss area to 1,463 penons.-

~ KK.TV submits tbat2.216 penons would 1011 their sole off-air commercial
te1eviIioo.mce. UTV Comme8ts II 7. However, KXTV dcea not indicate
wbetber cable is avai1lbJe to aay of tbeIe...... The Commillion baa previoudy
held that cable lvaillbWty is IeleYlnt to die dIIerminIIion of whetber a :-vbitc area is
created. See e...... JlInIpwt t)gwMm, JlIIII note 31, 5 FCC Red II 6767.
Notably, III of the CCMldllIabeI1ed by nTV u~ a commertial service
lou, atller portiaaI of tbem or in their cntiNty, Ire JaVed by at least one cable
system. 11I1993 Ieleyjejge " '»It F......., Volume 61 (cable), Copyriaht
1993, Warren Publilbiaa Inc.; 1993 CU'c " StaIioo Cqycrge All", Copyriaht
1993. Warner Publilbina. Inc.

W ~ Attachment B at Table 1.

f),J Id.

~ It sbouId be .... that ICXTV cJailDl" ..9 of its Comlllllltl that the cable
and translator avaiJlbUity of other noncommen:ial stations undercuts the swap's

(continued...)
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Cable availability reduces the loss area even further. Cable teleYisiOIl

systems operate in III of the counties in the loss area.W Because penons residing

in these counties have access to cable, they must be excluded from service loss

calcu1ations.UI Doina so eliminates the service loss. In short, any minor amount of

service loss auociated with the proposed swap is clearly de minimis if not non

existent.-

BecaUIe the channel excbanp proposal involves bgda KTSC(TV) and

KOAA-TV, the evaluation of associated service benefits must take account of tile

service impICt OIl baSh stations. The service pins usociated with KTSC(TV)'s move

fJI (...continued)
educ:atioaal belllftti. Aput hom tile fIct tbat .w:e from XTSC(TV) would be
ptefenble to more dilaut or out-of-stare educational stations, KKTV hu thus
recopized tbIl CIbIe ......... do intact provide alternatives to off-air ICI'Vice
which must be COIIIidIIed in caIcuIadna pint or... PibI Peak has similarly
recopized die efCectiwneu of cable in c:cJIIIPIIIIIIi tor the lack of off-air BVice.
sa: Pikes Peat's Petition to Deay, FBe No. BAPCT-880226KH (April 11, 1988) at
19.

W SIIlm r ...... & NpIt ' ......., Volume 61 (Cable), Copyriaht 1993,
Warren PubIiIbina IDe.; 1993 0IbIc; tit 5Mb Cqymp MIll, Copyriabt 1993,
Warren PubliIbiDa, IDe.

~ S- e·l· JaVa. JoG., JIIID note 38, 5' ,JUt 2d at 650; Ella JlcyeIqallWlt
Com., ..note 31, 5 FCC Red at 6767; 1..1n"'9"'" of Caljfornia. Inc.,
IIIID note 38, 58 RR 2d at 232, n.38.

W As indicated at PIP 2 of die~ Statement, resideftts in the white area
created by the SCC'. implemma.don of the Cheyenne Mountain Pennit a1Jo could
have acceas to dilect bJOIdocut satellite (DBS) .mea. nul DBS service, lib cable
televisioIl, is III al1emltive video delivery .-vice in ruralareu which can effectively
offset 1011 of off-lir video service. Tbe dI _mj. 1011 thus can be further reduced
after consideration of satellite service availability.
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to Channel 5, which include an increue and improvement in the station's service of

the Colorado Sprin,s-Pueblo market and proposed translator service for the Western

Slope, fu exceed the dG minimis ICI'Vice loues UIOCiated with KOAA-TV's move to

Channel 8. Thus, the channel exchall,e would result in a net improvement of

service.f/J

NotwitbstandiDa, the 1WlIP'1 net service pias, IOCTV cites JcrYO.

~, 57 n 2d 648 (1984), to support its contention that the proposed channel

excbaqe is not in the public interest because of a loss of primary commercial service.

In KIVO. Inc., II quoted by KKTV, the Commission specifically recopized that

service withdrawal or dowftarIdin. can be justified if there are offlettinl public

factors.W Here, the benefits to be received by the University -- the monetary

contribution to be UIed to expand its translator network to the Western Slope and to

enbance XTSC(TV)'s propammin. and technical improvements UIOCiated with

KTSC(TV)'s move to Channel 5 - clearly offlet any minor senice losses UIOCiated

with ICOAA-TV's plopoaed move to ChaMel8. MoleOY«, these bene~ts would be

supplemented by the men competitive service provided by KOAA-TV from a site

f1J nTV's com..... coocede tbIt .... UDder the Ngtjp's swap propoII1 would
be a net avic:e ail of 690 - a pin of 2,906 to JcrSC(TV) and a lou of 2,2Ui to
KOAA-1'V. Sipificaatly, the eommillion hal not ftlquired a minimum.-vice ,ain
in determinin, whether a swap propoII1 is in the public in... In any evtftt, the
net service pin NCGpi_ by XJC.TV .. nat .... into account the savic:e pinJ on
the Weatem Slope or the other benefits UIOdlted with the swap propoII1 - namely,
the propammina benefits and equipment supplied to the University.

W && KIVQ· Igc., S7 RR 2d at 649.
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atop Cheyenne Mountain. In other words, the proposed channel exchanle is fully

consistent with KTYO. Inc. in that the cumulative effect of associated benefits will far

outwei&h any actual prift1ll'Y commercial service loss.

KICTV's reliance OIl ComnIdo Commgig'im' CprqMyfII is also

misplaced. KKTV omits from ita excerpts of that case critical portions of the

Commission's discussion which confirm that public interest benefits like those present

here can offset service losses. Specifically, the Commission stated tbat -[a]lthoup

any loss of Iel'Vice is Rdma fImG inconsistent with the public interest, it is our policy

to conIider and evaluate any counterbalancin. factors an applicant may present to

justify· service loues.·. The Commission further noted that -[t]ms balancinl

process, to determine whether the projected loss of service will be outweighed by

other factors, inypl. more than a mem COJDPII'i!oo of numbcg. -W KXTV's

wooden analysis ipores this instruction. As demonstrated above, there are major

public service benefits which would ICCOmpllly the channel swap and thae clearly

outweilh any minor ..-ciaIed service W-S.

W 8 FCC Red 159 (1992).

Sf Id. at 162.

111 Id. (empbasis added).



..

, - 21 •

The Noncommercial Service Gains Auociated With
mcaYl" Prm-' Tmala. Scryg All Not S.;uINiye

The noncommercial service pins UIOCiated with KTSC(TV) 's

expIIlsioD of its translator network to several communities located on the Western

Slope of Colorado are a clear public interest benefit of the swap. The Commercial

Competitors aped with the Nqtjq!'s sugcstion that such service aains -may be too

speculative to be considered benefits- because translators are a secondary service. fJI

Here, however, the proposed tnnslaton' displacement is such an unlikely occurreace

that the -mce pins resuldnl from their operation are properly factored into the

channel swap's public inrerett equation.

The current status of Colondo channel allocations is the best indicator

that the proposed Westem Slope tllnsla&or service is a concrete benefit of the swap.

1"heIe are forty-seven te1eYisi0ll chaMell aJIocated to Colorado, seventeen of which

are ra.ved for nonc:ommercial stations in Colorado.III trmeteen of these

allotments are vacant includina 13 raerved for noncommercial use.'*' Eipteen of

~ Ngtim, ..DOlI 2, at' 9. 'IhiJ position is dilectly contrary to the
ColD11lelda1 CompetitIn' pniJe of tnnsIaton' capIIbility when they were opposina
KOAA-TV's appliadon to lCquUe XPCS(TV) (FCC PRe No. BAPCT-880226K11).
S. u.., KKTV's"y to Opposition to Petition to Deny (lune 8, 1988) at 11; Pikes
Peak's Petition to DeIly, IllRllIlOCe 18, at 12; KKTV's Opposition to Applic:adon for
Review (March 3, 1989) at 18.

ll/ 47 C.F.R. 173.606 (1992).

~ TbeIe VKaIlt channels are aI10caIId to the followina CoIorIdo communities:
Alamosa, Crail, DurInp, Glcawood Sprinp, GrInd lunction, OUlUlilon, La Junta,
Lamar, Leadville, Montmle, Pueblo, SIUda, Sterlinl and Trinidad. 3IIlm

(continued...)
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the vaamt channell wen allocated either in the Commission's initial 1952 Table of

Television Assipmentl or prior to 1966.UI Given the number of vacant allotments

and the fact that many have remained vacant for seveJl1 decadea, displacement of the

University's propoIed trIIlSIaton is cleuly unlibly. Indeed, the Commission staff

itself bas previously recoanized that in this area, -... translators are not likely to be

displaced. -. And, KKTV qrees.w

The University's planned expansiOll of KTSC(TV)'s translator network

will provide tint off-air noncommercial educational television service to resideDts of

the Western Slope.'" The Western Slope consists of ten counties and has a total

aJ (...CXiIIItiM)
I_elm " Cable &:shook, Volume 61 (TelevisiOll), Copyriaht 1993, Warren
Publilbina Inc. '

W ill SiIJb .... " Ogler AD TcIpI- A!1pptjma, 41 FCC 14, 506 (1952);
47 C.P.R. 173.606 M 1QJrip. in 1 R1l53:636, 53:637 <ReIulations) (1966).

W tyUSNPtMlbto 'M., .. FCC Red '98,600 (1989).

'J1J .sa= XKTV Opposition to Applicadon for Review. &lID note 52, at 15.

Sf III ita com- UTV ",lltl thIt die lick of authorizations lor the proposed
Wescan Slope tnn lends... specuJativcnea to them. KKTV Comments at
22. It sbouJd be IIOtId dllttbe Univenity hu ftJed applications for construction
permits for tbIlIe tnne'.... which have far ftlina by the Commission
and pIIced 011 a PftIPOIId pint tilt. s. A"iptim. lPubljc NP'isz),
Report No. 15505, at 8-9, ....._ April 14, 1993 <indicadna tbe tIDCIerinI of fiIin.
of the applli:atioaJ); Jmr PpwIrlfcleyjjcp ne...... Par-' CgyguctifIJ
pgmita (lubIic; Nqtjge), Report No. GL93-4, ..lid July 16, 1993 (iaclicatin. the
applications' accepIIDce for ftUna). However, PlIaeI Peak ftled a petition to daly the
app1btiona not pIIIIIi_ OIl any 1eI;itimate subllutive pouncII but on speculation
and innuendo about die University's financial raources. S. Pikes Peak Petition to

(continued.•.)
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population of 207,974. The University proposes to serve this area with two

translaton -- one in Mesa County and the other in Montezuma County.W These

translaton will allow KTSC(TV) to provide fiD1 off-air Colondo-bued educational

service to 82,871 penons.-

Given the physical chmcteristics of the Western Slope and the history

of full-service television operations in the area, translaton are the only practical

means by which theIc 82,871 penons could receive off-air television service. The

Westem Slope not only has numerous mountains but it alao hu a attered population

located between its mounlain tallies and natiooai forests. III As a result, the

National Telecommunications and Information Administration (-NI1A" has expressly

B' (...continued)
Deny, filed Aupit 16, 1993. (Prior to the ftIin& of tile J_ Petition, Pikes Peak had
no interelt in sud1....... CleIrly, tIIIIIlCdaaa lie ... taken· ill die spirit of
diSSUlClina the University from pIItidpIIina in the pmpoIId cbuneI SWIp.) It is
disinpnuous at belt for Pikes Peak to criticize the University's translator plans as
speculative at the same time it is aetiwly -'dna to thwart them.

~ S. loiD' ",,,... Egli-. Sb' gwl, ... note 10, at Appendix A.

fIJI ICIcrV atoDlGUlly contellds that Petitioners did not provide pertinent details
about the Uniwnity'l pmpoIId trusl._ .-vice to the Westem Slope <i.L, the type
of noncommercial.-vice which would be pnMded). JCKTV Comments at 8-9. To
the COII:trary, the PetitioDers indicated that u a IeIU1t of the swap, Western Slope
reaidents would receive their lint d:Ik public television 1Crvice, and noted that
presently the reaion naivea noncommercilJ, educational service only via satellite.
S. Joint Petition at 2; _ 11m, JIII1II note 13.

611 pPhuG .rmttnr Cgycgp In the UnitMI SMtn, U.S. Department of
Commace, National Telecommunications and Information Administration, Copyriaht
1989, 53.



•

·24 -

recopized that the Western Slope population mUIt rely on translators and/or cable for

television service. t1'

Moreover, NTIA has opined that the molt likely means of expandina

noncommercial television service tou~ ueu such u the Western Slope will be

accompBshed by extendinl the sipals of m-iy-aistina stations like KTSC(TV)

throuIh the use of ttanslators or major satellite repeater stations.1lI In short, despite

the theoretical possibility that trIIlsiaton may be disp1lced, the fact •• recopized by

another federal aovemment lIeney -. is that translators afford the only practical

maDS by which off·air service is or can be provided to thae areal. Under theae

cimlmstanees, the lerlice pins associated with the proposed translator operations

may not be clilCOUllted but must instead be treated u wc:opizablewbecause no other

means of providina such Iel"Yice is likely.tII

f1/ !d. 5ewrIl ......... of tbe s.. of CoIcndo rely on IIIIISIaton IIId cable
television u the .-. by which they I'ICIiw aancommacilllaVice, ...., :a.:a
COUIlty, tile Gunni_ NIdoaI1 Porest IIId the Moft'at County Reafon, Which is
located in the D011hweII comer of the state. Id. at 54.

fiJI !d. at 551.

W III the Nqtjm, die CommiIIioIl a1Jo IUfIII1J tbIt die pin resultina Imm
KTSC(TV)'s \III ofTIUIIItOr 100M may be -too specuJative- to COIIIicIer u 0Ile of
the swap'. public iAfIIeIt beaeflts. !'A'kw, .. note 2, at 19. As ..led in the
Joint Comments, KOM·TV and l(TSC(TV) for ov.- a decide have each
supp1eJneIlted tbeir .-vice 10 CoIcndo Sprinp by mana of trlnslafon to overcome
the sIwdowina occuaiDI clue to mouaCliftoul tInIin. SID Joint Comments at 18·20.
This eatlbHshed reJiInce OIl trlDlIaton conftnnl that the University's acquisition of
100M is a valid public intelelt benefit of the swap and is not speculative in the
least.
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Extension of the Cbeyame Mountain Permit
And the Authorizldon'. Inclusion

in the prq.pt Channel EJ<;hMp Are Wamnte;d

Since the IIUlOUIlCemcnt of the swap pmposal, the Commercial

Competitors have relellt1ess1y chanenpd the validity and continued existence of the

Cheyenne Mountain Permit. As Petitioners have repeatedly demonstrated,tl' the

Cheyenne Mountain Permit was properly panted on February 28, 1991." When

the Joint Petition was filed on September 8, 1992, the Commission's pant bad Ion.
since become a final order no lonpr subject to further Idministrative or judicial

review. The Cheyenne Mountain Permit wu aitcl continues to be an authoriJation

which was pmperly applied for and panted. 'Thus, the validity of the Cheyenne

Mountain Permit is a settled matter and may not be revisited here. f1I

~ SID GaJ., Joint CoMoIidated Opposition to Petitions for Issuance of Order to
Show Cause, J1I1D note 4, at 10-15»-

fJfl/ SII FCC File No. BPET-900122KE.

61J In esleDCe, the CoauneIdIl CompedtIJrI IN .-.ptiq to ..... wbedler JIIIlt
of the UDivenity's IIpJticItIoft to modify XTSC(TV)'. tranllDitter ID Cbeyame
Mountain Permit is ill ... public in..... Ioda ..... PIIk and XKTV owrlook that
tbis iuue wu addnilid and dedded in P*-y, 1991 .... the application was
panted. Thus, the priDCip1es undedyiDa admiDiJUIdve coDateral estoppel which
preclude the relidption of isIueI by the ..... panielile applicable bere. S. Stein,
Mitchell, Maines, Mmjeilllllivc Law at 40-., (1993); C9kJpdp 'edip Corp. y,
fCC, 118 P.2d :U, 26 (D.C. Cir. 1941) (recopition dill "there must be an end to
determinations and redeterminations·); met 1pG. y. FCC, "38 F.2d 1..1 (D.C, Cir,
1970) (statement that Idministtalive proced. Ibould not become "endurance
contests modeled after relay races"), Althaulh the Commercial Competitors did not
participate in the CbeyenDe Mountain Permit applicadon pIOCeII, they hid full and
timely notice of it and could have timely pidicipUed. '1bey did not, but inltcld made
a conscious choice not to participate in any t'ubi0ll, Because they have not presented

(continued...)


